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The lessor is obliged not to require any payment in the nature of a financial penalty for
the granting of consent. However, this does not preclude the charging of normal fees for
the processing of the application including legal and other fees.

Where a lease prohibits any assignment the lessor is under no obligation to agree to an
assignment (this would, in effect, be agreeing to change the lease). However, most
Department commercial leases merely prohibit assignment without consent.
Occasionally non-commercial leases and licences may prohibit assignment outright.

Where the lease merely prohibits assignment without consent or, in other words, allows
it with consent as is generally the case, the lessor is obliged under the Conveyancing Act
not to unreasonably withhold that consent when the lessee applies for it (see Manual
18.2.5).

The standard clause also provides that notwithstanding any proviso in the clause
requiring completion by the lessee of development obligations or barring assignment
before a certain date the lessee may at any time request consent for the following
dealings:

. the grant of subleases or licences for purposes approved by the lessor
. the assignment or transfer of the lessee's interest in the demised premises by way
of mortgage.

The standard clause requires the lessor's consent to proposed share dealings and other
transactions by a lessee company which would have the effect of passing the control of
the company and its interest in the lease to other parties thereby constituting an
effective assignment of the lease.

The above is intended to provide an overview of the general provisions and requirements
likely to be contained in most modern Department commercial leases.

However, in handling any particular case the actual lease/licence should be examined to
determine what provisions have actually been made.

Applications for consent to assignments, mortgages, etc, of leases/licences should be
referred by the area manager to the regional manager with an appropriate report and
recommendations including details of any current outstanding lease/licence obligations
for further consideration and action. These matters must be treated as urgent at all
times as a lessee's business, legal or financial affairs, eg, loan approvais, contract
settlement deadlines, etc, may be adversely affected by delays.

18.2 Assignments (sales)

18.2.1 General

The principles and requirements set out in this section 18.2 apply in general to all
matters involving assignments of Department leases. However, reference should also be
made to the other sections of the manual indicated hereunder for additional guidance on
the following specific types of cases:
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Shareholding transactions : Manual 18.5
Assignments and mortgages at Thredbo : Manual 18.6
Commercial lodges, Kosciuszko National Park : Manual 18.7
State conservation areas, regional parks and other trust areas : Manual 18.9

18.2.2 Requirements

When an application is received from a lessee for consent to the assignment of a lease
the following requirements, comprising particulars to be furnished and matters to be
addressed, should be satisfied before a recommendation for consent or otherwise is

submitted:
a) Existing lease obligations
1 Financial - any outstanding lease rental or other payments such as community
services charges, activity application fees, legal costs, penalty interest accounts,
etc, must be fully paid before consideration is given to any lease assighment (see
Manual 18.2.4 d4)
2 Buiiding/maintenance - any outstanding building/repair maintenance work must be
identified and a decision made and notified to the lessee about what action will be
required before consent to the assignment is considered (see Manual 18.2.4 d5)
3 Lease-related documentation - any outstanding lease-related documentation, eg, a
supplemental deed of lease or other outstanding material must be finalised
4 Other obligations - any other outstanding obligations by the lessor and by the
lessee must be identified and dealt with.
b) Sale particulars
1 Contract documentation
i) certified true copy of the contract(s) for sale and all other instruments if any
evidencing the sale or ancillary or related thereto whether directly or
indirectly

i)  copy of the proposed (draft) deed(s) of assignment or conveyance(s)

iii) a statement as to whether the lease is currently mortgaged and, if so,
evidence that the mortgagee(s) is/are aware of the proposed transaction.

2 Details of proposed assignee

If a company will be taking the lease:

i) copy certificate of incorporation

ii) copy memorandum and articles of association
iii) names and addresses of directors

iv) names and addresses of shareholders
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v)

vi)

vii)

viii)

ix)

copy of the company's last financial accounts (profit and loss statement,
balance sheet, etc)

character references for directors

business references for directors (evidence of experience of the principals in a
similar or relevant business field)

financial references for directors, eg, detailed personal (not company)
statement of assets and liabilities certified by an accountant or bank in a form
capable of verification evidencing possession of or access to financial assets or
backing sufficient to operate the facilities in a satisfactory manner, meeting
lease obligations and the needs of the public

written undertakings from directors to execute personal guarantees in
standard form (see Manual 14.14) guaranteeing the performance of the
company which will hold the lease.

Where the company is a public company, ie, a company whose shares are traded on the
stock exchange the requirements in iv), viii) and ix) above will not apply.

If an individual(s) will be taking the lease in his or her/their own name(s):

a)
b)
c)

d)

name(s) and address(es)
character reference(s)

business reference(s) providing evidence of experience in a similar business
field

financial references as per viii) above.

3 Details of purchase

i)

i)

iii)

statement of details evidencing the source(s) of funds for the purchase
verifiable by means of normal business inquiry

if any mortgage or similar arrangements are proposed:

- name and address of mortgagee(s)

- amount of funds to be advanced and terms/period for repayment

- copy of draft mortgage deed

- the mortgage deed and any related documents which secure the
demised premises should include a provision to the effect that the
mortgagee will not exercise any power of sale or similar rights without
prior approval of the lessor (the exact wording of the required covenant

is at Manual 18.4).

evidence of the agreement of any current mortgagee(s) and/or advice
regarding discharge or otherwise of any current mortgage(s).
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4 Assignments of subleases/sublicences

Where the lease or licence to be assigned is, in fact, a sublease or sublicence evidence of
the consent of the head lessee or head licensee is required.

5 Management capability

In addition to the requirement for business referees the Department may also, for major
or key commercial operations, require detailed advice to satisfy itself and the lessor that
the prospective purchaser/s has/have the management capability to operate the facilities
satisfactorily and meet the needs of the public.

The Department may require firm assurances that day to day management wiil be in the
hands of suitably experienced, on-site personnel and may request advice on the
proposed approach to management of the business and any intended changes to the
current manner of operation.

6 Costs

The Department's legal/administrative charges in respect to the consideration and
processing of the consent application are to be determined in accordance with current
rates and section 143 of the National Parks and Wildlife Act.

Intending -applicants for consents should be asked to remit the current minimum fee
when submitting their applications and advised that this will be treated as a provisional
deposit on account of final costs when assessed.

7 Additional requirements

Intending applicants for consent should be advised that the Department reserves the
right to notify and impose any further requirements that may become necessary arising
from examination of the particulars provided or from inspection of the premises or
otherwise.

8 Non-commercial leases/licences

Where the lease or licence to be assigned is not for a commercial operation some of the
requirements in this subsection 18.2.2 may not apply. In particular, items b) 2v), vii),
viii), ix), ¢), d) and 5 will not normally be necessary.

For Kosciuszko National Park leases where the proposed assignee is a ski club, and this is
acceptable to the Department on policy grounds (see Manual 6.5), requirements will
include:

o the requirements at Manual 6.7
. copy of the club’s last financial accounts
. evidence of adequate financial capacity.
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18.2.3 Basis for requirements

The requirements outlined in Manual 18.2.2 are in accordance with longstanding
Department and Crown leasing practice. They are based on:

. the provisions of the Act

. standard commercial lease conditions
. legal practice and precedent
. the normal entitlement of a lessor to be fully aware of any dealing he or she is

being asked to consent to which affects a lease he or she has granted

. the special responsibilities of the Department and the Minister and, in the
case of state conservation areas, regional parks and other trust areas, the
trust for the care, control and management of reserved lands which are public
land and protection of the public interest.

18.2.4 Processing
a) Check lists

A check list of requirements has been prepared as an aid to processing of assignment
matters (see Manual Appendix B3). A check list sheet should be placed on the file when
a consent application is first received.

A costs running sheet should also be placed on the file.
b) Processing time

Assighment consent matters must be treated urgently at all times as a lessee's business,
legal or financial affairs, eg, loan approvals, contract settlement deadlines, etc, may be
adversely affected.

At the time of initial enquiry or application applicants should be advised that normal
processing time is four to six weeks after receipt of all particulars from the lessee
consistent with normal conveyancing dealings. It should be impressed upon lessees and
their solicitors that delays will occur if all required particulars are not furnished promptly.

Occasionally it may be necessary to point out that the Department does not provide
guarantees to issue consents to meet settlement dates or deadlines specified in contracts
for sale or otherwise arranged between other parties without prior consultation with the
Department and that the Department will accept no responsibility for the consequences
of delays arising from belated submission of applications for consent or necessary
information pertaining thereto.

c) No approvals in principle

No approval in principle or consent in principle should be given nor should any
statements be made by Department officers that may later be construed as an assurance
of eventual consent before the Department has properly examined the matter and is in
fact ready to issue consent. A pre-emptive approval may later be held against the
Department and even result in legal proceedings should it later be found by the
Department that the application must be refused.
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d)

Examination of documentation and particulars

The lease should be checked to confirm that assignment, with or without consent,
is permissible.

The application and all accompanying material should be carefully examined to
ensure that all required documentation and particulars have been provided and that
there are no provisions or arrangements envisaged which contravene the existing
lease, conflict with Department policies or leasing practice, or are otherwise
unacceptable to the Department.

If the material is incomplete or raises grounds for objection or further query the
lessee or its solicitors should be advised as soon as possible.

A thorough check of Department records must be made to ascertain any current
outstanding lease obligations (see Manual 18.2.2 a)). The area is to urgently
provide a full report and recommendations on any proposed assignment including
these matters. If the consent application has been received at region or Hurstville
office the area must be notified and requested to prepare/provide the necessary
report.

Where rent, etc, is outstanding all identifiable amounts must be paid prior to any
consent. Where rent is based partly on gross receipts/gross revenue it will
generally be necessary to:

. require the outgoing lessee, as a condition of the consent document, to
provide any outstanding accountant's certificate(s) as to gross receipts/gross
revenue for the period(s) up to the date of settlement of the assignment and
pay any further rent payable thereon and

o retain the outgoing lessee's security guarantee and/or require lodgment of a
suitable bond to ensure lodgment of the turnover certificate(s) and payment
of balance rent if applicable and

) obtain a written undertaking from the purchaser/s to meet all balance rental
payments due at the end of the current year of the lease in which assignment
occurs based on the sum of all turnover certificates for that year

. Similar arrangements should be made in respect to any other financial
obligations of the outgoing lessee, eg, community services charges, etc,
where the full amount owed for the period up until assignment cannot be
ascertained before consent is to be granted, eg, where the account for the
current year has not yet been issued.

Sometimes alternative arrangements may be made between the vendor and
purchaser which are acceptable to the Department. However, in all cases officers
are to exercise great care to ensure that the Department is not left at any risk of
being out-of-pocket and owed money by an ex-lessee once consent has been
granted. Normally, wherever possible the Department will require payment by the
outgoing lessee of all identifiable lease monies in advance for the current lease year
and leave it to the outgoing lessee (the vendor) and the purchaser to make the
necessary adjustments apportioning these amounts between themselves on
settlement.
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5 A detailed inspection of the premises is to be urgently arranged by the area to
identify any outstanding developmental or building repair/maintenance/rectification
obligations of the lessee.

In the case of any urgently needed work, eg, defects that are hazardous or
threaten the structure the Department may require the lessee to immediately
attend to it prior to granting consent.

For non-urgent works the purchaser/assignee should be required to give a written
undertaking to complete the works within some reasonable period (the period to be
specified by the Department having regard to the extent of work and other relevant
factors). Completion of the work should also be prescribed as a specific condition
of consent in the consent document with a firm deadline for completion imposed.

If the remedial work needed is fairly extensive and/or there are still concerns about
its completion within the deadline a further requirement should be imposed for the
lodgment of a building performance bond in a suitable amount by the assignee
immediately upon the issue of consent.

6 Careful consideration should be given to all likely ramifications of the proposed
assignment.

Where it is felt there may be grounds for deferring or refusing consent see Manual
18.2.5.

When all information is to hand a report and recommendations should be
formulated as to approval or refusal of consent identifying any conditions to attach
thereto and any other action required.

A suitable draft document of consent should be prepared (see Manual 18.2.6).

The report and consent deed should then be submitted to the officer with the
delegated authority to approve the assignment and execute the document.

Any report recommending refusal of a consent application should be referred to the
Manager, Visitor and Business Programs Section.

7 Confidential personal, financial and business particulars should not be left on files
and are to be handled and stored in accordance with Manual 16.10.

18.2.5 Deferral or withholding of consent

For retail leases see Manual 7.10 where the lessor can only refuse consent under certain
defined circumstances.

Under the Conveyancing Act (section 133B) where a lease prohibits assignment without
consent or, in other words, allows it with consent, the lessor is obliged not to
unreasonably withhold that consent when the lessee applies for it.

It is normally open to the lessor, however, to defer the consideration/grant of consent to
assignments and similar dealings if the lessee is in breach or there are outstanding
obligations under the lease until they have been remedied.

Normally very strong grounds are needed to refuse consent outright and detailed
justification for such a course would need to be submitted with such a recommendation.
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Possible grounds for deferral and even refusal of consent may include the foilowing:
. the lease does not permit assignment under any circumstances

. the lessee is in breach

. the lessee owes rental or other monies to the Department

. the proposed assignee is not a respectable or responsible person

. the proposed assignee is insolvent, is a bankrupt or has insufficient financial
resources or backing available to fulfil the obligations of the lease

. the rate of rental will be reduced as a result of the assignment

o the assignment will result in a use or occupation of the premises which will
injuriously affect the property or prejudice the financial interests of the lessor

. the balance of the lease term is unusually short, say, less than one year

. Department-owned property is purportedly being sold as part of the assignment of
the lease, eg, Department-owned furniture or contents, plant and equipment, etc

. the proposed assignee is so patently lacking in relevant business experience and
will not be engaging suitable managerial personnel that it cannot reasonably be
assumed that it could conduct the operation in a manner satisfactory to the public
and the Department

o the application for consent presupposes Ministerial/Department approval to
changes to the lease which are not acceptabie to the Department.

Applications for consent to the assignment of leases should not be regarded by lessees or
assighees as an opportunity for renegotiation of terms and conditions to make them
more favourable (see Manual 19.1). Applicants should normally be advised that the
lease can only be assigned on its existing terms and conditions. The lessor is not
obligated to agree to changes.

The circumstances of some special cases may suggest other grounds for deferral or
refusal.

Where an application raises concerns of the nature of any of the above the matter will
need to be taken up with the lessee. Obviously, some matters may be easier to resolve
than others and some may result in legal argument. There are various courses of action
which may be available given the particular circumstances and the advice of Visitor and
Business Programs Section should be sought in such instances.

18.2.6 Preparation of consent document
Consent will normally be given by way of a deed of consent prepared by the Department.

The Department will not normally agree to the Minister/Director-General being a party to
a deed of assignment/mortgage, etc, which incorporates a consent and requires their
execution of the deed. The reason is that this is often more time consuming for the
Department in arranging the inclusion of its required conditions in a document being
drawn up by and negotiated between other parties. In addition there is the need to
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carefully check what may be many other covenants in the deed to ensure these are
unobjectionable.

The relevant lease document should be examined to determine who, ie, the Minister or
the Director-General may give consent and the deed of consent then drafted accordingly.

Where a mortgage is associated with the assignment this should be covered in the one
consent document.

Consent may be issued subject to certain conditions, generally now standard, which may
include the following:

i no provision of any contract for sale, deed of assignment, mortgage indenture or
like documentation will be held to vary, waive, discharge or release any of the
covenants of the lessee under the lease and neither the Minister nor the Director-
General will be bound in any way to perform any of the covenants of other parties
in the contract, deed of assignment, mortgage, etc

ii)  a requirement that any relevant mortgage indenture contain the covenant referred
to in Manual 18.4

iii) completed, fully-executed copies of deed of assignment, deed of mortgage, etc, as
applicable, may be required to be lodged within a specified period, usually sixty
days

iv) prompt payment of the Department's reasonable costs if not already paid

v) completion of building or maintenance works, if any, as specified within a specified
time period

vi) a restriction on the total amount of monies which may be advanced under any
approved mortgage. Further advances to be subject to further approval by the
Director-General

vii) completion and lodgment within sixty days of personal guarantees in the required
form by directors of the assignee company where applicable

viii) lodgment by a prescribed date of any outstanding certificates of gross
receipts/gross revenue and payment of balance rental owing where applicable

ix) other conditions as required in the circumstances.

Where a mortgage is associated with the assignment the undertakings referred to in
Manual 18.4.3 may also be included, if requested.

The deed of consent should be prepared for execution by the officer with the delegated
authority by using the appropriate rubber stamp to imprint the correct attestation panel
(see Manual 16.3.2).

A sample deed of consent is provided at Manual Appendix C2. This should be regarded
as a general guide only as individual cases may require different drafting to a greater or
lesser degree.
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18.2.7 Release of consent document

The consent document should not normally be released until the Department's costs are
paid and any other immediate requirements are satisfied.

The original document of consent is normally tc be released only to the lessee or the
lessee’s solicitors. Copies may be released to other parties with the approval of the
lessee or the lessee's solicitors.

A copy should be sent to any mortgagee.

Other copies should be distributed as follows:

. a copy retained on file

) a copy filed with the lease in storage

. copies for Hurstville office (Visitor and Business Programs Section), region and
area.

18.2.8 Amendment of SAP real estate module and section 151D
register

Following consent to an assignment, mortgage or other dealing with a lease the officer
handling the matter is to advise Visitor and Business Programs Section to update the SAP
real estate module. The register required under section 151D of the Act will also need to
be amended where an interest is assigned to another party.

18.2.9 Post assignment requirements
Following settlement of lease assignments certain action needs to be taken:
a) Outgoing lessee

Arrangements need to be made for the release of the outgoing lessee's security
guarantee and any building bond but only when all financial and other obligations
have been met including any imposed in the deed of consent.

The formal release of the directors of an outgoing lessee company from personal
guarantees previously given by them may also need to be arranged.

b) Incoming lessee

The incoming lessee is to be notified to immediately arrange the necessary
insurance coverages required under the lease, to provide evidence of same and to
lodge the security guarantee and any required building bond with the Department.

The lessee should also be advised of any specific requirements regarding payment
of rental, etc, and, where rent is based on gross receipts/gross revenue, should be
forwarded a copy of the required form of accountant's certificate (see Manual
14,19.3).
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